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Planning & Zoning Commission

Town Hall, 110 Myrtle Avenue
Westport, CT 06880

(203) 341-1030 Facsimile (203) 454-6145

MEMORANDUM
TO: Planning & Zoning Commission
FROM: Larry Bradley, Planning & Zoning Director wa’ g ”’(13'7

DATE: June 20, 2008

SUBJECT: Section 31-12 Aquifer Impacts

| have drafted the following memo based on some recent correspondence that has been received from
both the applicant and the interveners in the Westport Weston Family Y application regarding “Section
31-12 Aquifer Impacts” of the Westport Zoning Regulations. As you know the staff did not consider
Section 31-12 applicable in its original staff comments dated March 7, 2008

Section 31-12 reads as follows:

“In order to help maintain drinking water standards, wastewater discharge
into on-site septic disposal systems should not average more than 350
gallons per gross acre per day within that portion of the primary recharge
area of the Saugatuck River Aquifer located north of the Kings Highway
Bridge (St. Rt. 57) as shown on the attached map which is from the
"Guide to Ground Water & Aquifer Protection" report for Westport by
SWRPA dated July, 1980. Larger average discharges shall require either
the installation of community sewerage systems or public sanitary sewers
or the construction of smaller buildings i.e. fewer bedrooms or less gross
floor area.”

Attached to this section of the regulations is a map labeled “Guide to Groundwater and Aquifer
Protection: section 31-10.” (attached). This map is part of the zoning regulations and encompasses a
large area of Westport north of Canal Street. The Mahackeno site is located within the shaded area
shown on this map. This map is no longer in use, as explained below.

Background

This regulation was added to the Westport Zoning Regulations on January 6, 1981 by the Westport
Planning & Zoning Commission as part of Amendment #245. Amendment #245 became effective as of
January 26, 1981. The full text Amendment #245 is over 55 pages and included numerous changes to a
multitude of sections within the Westport Zoning Regulations.

The minutes and files relating to Amendment #245 provide little explanation or detail as to the purpose
or legislative intent behind adding Section 31-12 to the Zoning Regulations.



[image: image2.png]I did contact Ann Gill, former Chair, of the P&Z Commission, as discussed below, to get her recoliection.
The minutes of the public hearing from 11/6/80 have Mr. Gochberg ask if the aquifer was mandatory.
Mr. Barr [Planning Director at the time] answers it was a guide. Further discussion is found in the
minutes from Messers Dickinson & Blanchard asking if the regulation are “tough enough”.

Considerations

The Planning & Zoning Commission has the authority to interpret its own regulations. Given the lack of
supporting documentation about the legislative intent of this regulation, the Commission has the
authority to make a determination as to the applicability of this regulation to the Westport Weston Family
application.

The Planning & Zoning Commission staff offers the following guidance for the Commission’s
consideration with respect to this section:

1) Attached is a letter from Robert Hust of the Connecticut DEP to Alicia Mozian.
Paragraph 4 on page 2. This letter states that 350 gallons per day per acre is to be
considered a “planning number” and “not intended to be applied as a site specific limit.”
The letter goes on to say “If a local agency chooses to use a ‘gallon per acre per day’
requirement in their local zoning regulations, it should further qualify any number as a
planning number and when exceeded the applicant may be required to perform a sewage
renovation analysis for the site.”

2) Section 31-12 clearly appears to be focused on residential developments. Given the fact
that mapped area of this regulation is aimost entirely residentially zoned property and the
fact that the regulation specifically discusses reducing the size of developments by
suggesting fewer bedrooms, staff believes that the intent of this regulation is focused on
residential development. In fact the original document A Guide to Ground Water And
Aquifer Protection July, 1980 by the South Western Regional Planning Agency (SWRPA)
from where this standard was derived references to the 350 gallon standard on pages 19,
20 & 22 (attached). In both places the standard is discussed in the context of residential
uses.

3) The standards in Section 31-12 are inherently prohibitive. The section sets a standard of
350 gallons per day per gross acre. This would have the effect on a one acre piece of
property of limiting any development to a 2 bedroom septic system. This standard is
extremely prohibitive and confirms in our view that this applies to residences.
Additionally, this standard is in conflict with the current aquifer regulatory standards
mandated by the Connecticut Department of Environmental Protection (CTDEP).

4) The mapped area in Section 31-12 is inconsistent with the most recent mapping that now
exists for the aquifer recharge area. The map that was used for this section was
developed by the South Western Regional Planning Agency (SWRPA). SWRPA has no
legal authority to establish aquifer mapping areas. This authority resides with the
CTDEP.

5) This section makes reference to the need for a community sewerage system. Given the
fact that the Commission has never defined what a community sewerage system is, the
Commission has authority to interpret that the proposed septic system for the Westport



[image: image3.png]Weston Family Y would qualify as a community septic system. It would be reasonable to
conclude that the proposed ATS system fits under the generic definition of a community
sewerage system. Page 20 from the original SWRPA report also states that the 350
gallon per acre per day standard does not need to be implemented when a denitrification
system is utilized. The proposed FAST system is in fact a denitrification system. The
report goes on to say that a discharge of greater than 350 gallons could be
accommodated if it was proven that the system would not degrade the ground water.

B) Based on discussions with several long time staff members of the Planning & Zoning
Department, Section 31-12 has never been applied to any Commission application or
zoning permit. Thus, at this point, it would be arbitrary and inconsistent to make this
applicant comply with a regulation that has never been enforced by the Commission or
the P&Z staff.

On a further note, | have discussed Section 31-12 with the Ann Gill who was P&Z Commission Chairman
at the time that Amendment #245 was adopted. Mrs. Gill's recollection about Section 31-12 indicated
that it was only intended for a very limited area of Clinton Avenue, Sniffen Road and Loren Lane. Mrs.
Gill also, confirmed that the regulation was intended for application to residential property and should be
applied narrowly.

Attached: Section 31-12 map _
Letter from Robert Hust to Alicia Mozian, dated 6/17/08
Guide to Ground Water Aquifer Protection, SWRPA, July 1980, pages 19, 20 & 22

G:\Pnz_off\LARRY B\Memo to PZ Commission on 31-12 Aquifer Impacts.doc
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June 17, 2008

Alicia Mozian

Conservation Director

Town of Westport

110 Myrtle Avenue -

Westport, CT 06880
Re: Request for Additional Information Regarding Aquifer Protoction Implementation .
Dear Ms. Mozian:

This letter s in response to your Junc 3, 2008 letter in which you provided an update of the Westport’s
Aquifer Protection Area Program implementation and also requested additional information regarding
several questions from the Conscrvation Commission. Thank you for the update and I encourage you to
continuc to expedite the iraplementation process. Iam providing the following responses to your
questions below:

1. The Westport Conservation Commission is the appointed entity that acts and does business as the
Aquifer Protection Agency (Agency). This Agency has been given its powers and duties under
Connccticut General Statutes Section 22a-3540. This authority is separate and distinct from any
other authority granted by law. The conduct of the Agency should be maintained separate as with
e all other Commissions. So the when the commisgion meets as the Aquifer Protection Agency it
should do so as a separate meeting and agenda, and should open and close their meetings and
public hearings independent of any other meeting, It is also possible to have a combined meeting
-notice and agenda, but the two commission’s business items should be listed scparately, and those
aspeets of the agenda should be opened and closed separately.

2. Underground fuel storage tanks (USTs) on residential properties are not regulated under the
Aquifer Protection Arca (APA) Program. This, as well as, other residential activity was
considered during development of the DEP APA Land Use Regulations. Residential USTs were
not included becaunse of the limited threat due to the limited mobility of fuel oil in stratified drift
aquifers as well as residential volumes. Tn gencral it was felt that residential activity was best
addressed through information and education cfforts, as well as existing controls and incentives.

3. CGS Section 222-354p(f) does allow the Agency to provide a greater level of protection of the
aquifer area, however that allowance is limited to those matters specified in 22a-354p(a): (1)
the manner in which the boundaries of aquifer protection arcas shall be established and
amended or changed; (2) the form for an application to conduct regulated activitics
within the area; (3) notice and publication requirements; (4) criteria and procedures for
the review of applications; and (5) administration and enforcement, The Aquifer
Protection Act does not authorize local regulations to alter the scope of regulated
activities, that authority for determining the scope of regulated activities is given solely to
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[image: image6.png]the DEP Commissioner under C.G.S. Section 22a-354i. Basod on this, some examples of
being stricter under the local APA regulations could include additional: application form '
information, application rcfereal procedures, application notice requirements, requests for

additional things such as underground fuel tanks under zoning or other local ordinance authority
however you should consult with your town legal counsel concerning those authorities or
limitations.

al and a 350 gallon/acre/day
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standard. During development of the DEP APA Land Use Control Regulations, issues related to

the existing regulatory controls, made exceptions for certain high strength commnercial
Wastewaters on public sewer, prohibited non-domestic wastewater discharges (which are not
allowed in any groundwater drinking supply areas statewide), and relied on the existing state and
local sewage disposal permitting system. As indicated in number 3 above, the Aquifer Protection
Act does not authorize local APA regulations to alter the scope of regulated activities, so this can’t
be added under the APA regulations. In old aquifer reports from'the late 1970s (the 208
program), a planning number of 360 gallons per acre per day was used. The number was a
general overall planning mmmber for aquifers and was not intended to be applied as a site-specific
limit. The use of 8 maximum gallon per acre per day requirement is not recommended for site-
specific use. If a local agency chooses to vse a "gallon per acre per day” requirement in their
local zoning regulations, it should further qualify any number as a planning number and when
cxceeded the applicant may be required to perform a sewage renovation analysis for the site,

As indicated previously, the August 29, 2003 DEP Hearing Report provides a further statcment of reasons

concering adoption of the DEP APA Regulations, and is available on our website. 1f you have questions,
please do not hesitate to call me, or Kim Czapla of my staff, at (860) 424-3020. ‘

Shﬁ ; Z E z a E

Robert Hust

Supervising Environmental Analyst }

Planning and Standards Division a
Bureau of Watcr Proteetion and Land Reuse :
RH/ke

Ce:  Gail Kelly, Assistant Town Attorney

TATET D NND
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AND AQUIFER PROTECTION

July, 1989

South Western Regional Planning Agency

This report has been financed in part with Federal
funds from the Environmental Protection Agency under
grant number P00l 10801. The contents do not nec-
essarily reflect the views and policies of the

- Environmental Protection Agency, nor does mention

of trade names or commercial products constitute
endorsement or recommendation for use.
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In Connecticut, about 377 of all housing units are served by on-
site sewage disposal systems (USGS, written communication). 1In
ungewered areas much of the 40 to 80 gallons of water used per
person per day is returned to the ground as waste water, 1t is
most commonly treated by means of septic systems - a water-tight,
concrete tank and a waste water distribution system in a soil

leaching field. Liquid containing some dissolved and suspended
solids and bacteri ard

through the unsaturated zone to the water table and then down-
gradient to a discharge point. The dissolved solids load in
streams receiving septic tank effluent is increased by an amount

related to housing density in the drainage area (Morrill and
Toler, 1973). i

Percolation of septic tank effluent through unsaturated soil and
sediment removes viruses, bacteria and organic matter by filtra-
tion, adsorption and biologic decay. Most dissolved inorganics,
such as chlorides and nitrates, pass through the unsaturated zone,
Fine-grained or poorly sorted sediments for which percolation rates
are slow provide good filtration of septic tank effluent, but
systems may fail in such sediments if waste volume is great.
Coarse-grained sediments, on the other hand, allow effluent to
percelate rapidly but are less effective in removing bacteria,
viruses and nutrients (Miller and others, 1974),.

In areas covered by till, a large proportion of net recharge to
ground water may be from septic tank wastes. Holzer (1973) estimated
that, on a one-acre lot with on-site septic system, about 50% of
the recharge to ground water is septic tank effluent and 50% is
direct recharge available for dilution. Based on concentrations of
nitrate measured by Bourna and others (1972), a dilution.of one-
to-one may be required to reduce nitrate concentrations to 45 mg/l.
In areas of stratified-drift, more water directly infiltrates and
more is available to dilute septic tank effluents. Direct re-
charge in areas of stratified-drift, then, may provide enough

dilution on a one-acre lot to lower estimated nitrate concentrations
to acceptable levels. :

One-acre zoning, however, is not the only means of controlling
nitrate contamination from septic systems. Cluster development
with an average of 350 gallons of waste water discharge per acre-
per day would also provide for sufficient on-site dilution of septic
tank effluent. A planned residential community which maximizes open
space, minimizes the total miles of road and does not discharge
more than 350 gallons of waste water per acre per day would be an
ideal residential use of land with respect to ground-water quality,
Small community septic systems that discharge effluent outside of
the recharge area of stratified-drift aquifeors needed for public
water supply would be another alternative. Higher density housing,
including condominium or apartment complex development could also

be accomodated in recharge areas if denitrifying waste disposal
systems are installed. .

19



[image: image9.png]In unsewered areas, waste water discharge should average no more
than 350 gallons per acre per day unless denitrifying waste dis-
posal systems are installed. A regulation of this sort would
accommodate normal single-family home development and would allow
for alternative and innovative residential developments. A waste
water disposal system that required higher discharge rates than

350 gallons per acre per day could also be accommodated if the
developer proved that the system would not degrade the ground water,

Agricultural Practices

A number of agricultural activities can lead to ground water con- -
tamination. Pollutants derived from the storage and application
of fertilizers, pesticides, herbicides and manure can affect
ground-water quality. The concentration of agricultural pollutants
in ground water is dependant on many factors including the initial
concentration of the contaminant, the rate of application, the
timing of the application with respect to precipitation, its
solubility and absorption characteristics, the slope of the land
and the depth to the water table. Agricultural activities are

probably not a serious regional source of contamination but may
cause local problems.

The'0.S. Geological Suévey has published a map of agricultural
areas and manure storage sites in Connecticut showing all farm-
land including cropland, farm yards, barn yards, and pastures.

At present the only state regulations that apply to agricultural
contamination of ground water are the Public Health Code regula-
tions 19-13-B32(f) and (1). These regulations prohibit the dis-
posal of pesticide wastes to any ground water identified as a
public water supply. They also require that where nitrates exceed.

8 mg/l fertilizers can be applied only as approved by the Commis-
sioner of Health, \

In order to minimize potential agriculturally related contamination
problems, the implementation of Best Management Practices critical
to ground-water quality, established under the Connecticut 208
Agricultural Program, should be required for affected agricultural

activities within the primary and secondary aquifer recharge zones.
These critical BMP's are as follows: ’

. Animal Waste Management Systems,

. Optimal Manure and Fertilizer Application Rates.
. Planned Grazing Systems.

. Roof Gutters in Barn ARea.

Proper Manure Spreading and Fertilization Techniques.
Optimal Pesticide Application.

anHswNoE-

The actual BMP's required on-site are subject to local conditions
and, therefore, it is strongly suggested that assistance be sought
from any of the number of regional, State, and federal agri-
cultural agencies in Connecticut with expertise in. this area., The
appropriate agencies to contact are:

20
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The following is a summary of the provisions of the Model Aquifer
Protection Regulation developed by the Arcawide Waste Treatment

Managemcnt Planning Board staff. The Regulation's purpose is to
control those land uses which may lead to degradation of water
quality in aquifers needed for Public Water Supplies by prohi-
biting certain uses and restricting others to conditions which will

not be harmful to water quality, The complete regulation ig
included in Appendix A.

A.

Aquifer protection zones are superirposed on existing zones.
The provisions of the aquifer protection regulations are in
addition to the other requirements of the zone. In the event

of a conflict between the two regulations, the more restric-

tive requirements apply.

Restrictions in the Aquifer Protection Zone:

1.

Sanitary waste water discharges to on-site septic systems
are limited to 350 gallons per acre per day. This is the
equivalent of one dwelling unit per acre for norma
single~family homes in non-sewercd areas.

°

The foullowing uses and activities are prohibited:

a)
b)
c)

d)

e)

Road salt storage and loading sites

Septage disposal légoons

Solid waste disposal sites

0il, gasoline or hazardous material pipelines
Commercial or industrial uses which involve large-

scale production, use or storage of hazardous
materials.

All industrial or commercial uses will be subject to a
site plan review. Site plans must be accompanied by a
report detailing the amount and composition of any
hazardous wastes handled, stored or discharged into the
ground.
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