Report, RTM Environment Committee
Review of 4/26/07 Decision of the Conservation Commission
Application #IWW, WPL 8020-07
Under the WPLO Regarding 14 Sunny Lane
8/6/2007
The proposed application by Land-Tech Consultants on behalf of the Westport/Weston Family Y includes construction of a 102,000 square foot Facility with pools, plus parking lots (approx. 4 acres), 1,000 linear feet of road, and a 34,000 gallon per day onsite waste water treatment system with a watercourse crossing and leaching fields in proximity to Poplar Plains Brook and the Saugatuck River. Portions of the work proposed are within the WPLO area.

The Conservation Commission (CC) approved the application #IWW, WPL 8020-07 on April 26, 2007 with 57 conditions.  Also in their findings of the same date, the Commission denied assertions made by the interveners:  Y Downtown, Arthur Cohen and John Kennedy.  

Referring to the WPLO, SECTION 148-9, “An applicant shall submit information to the Conservation Commission showing that such activity will not cause water pollution, erosion and/or environmentally related hazards to life and property and will not have adverse impact on the preservation of the natural resources and ecosystems of the waterway, including but not limited to ground- and surface water, aquifers, plan and aquatic life, nutrient exchange and supply, thermal energy flow, natural pollution filtration and decomposition, habitat diversity, viability and productivity and the natural rates of processes of erosion and sedimentation.

It is the determination of this Committee that the applicant did not prove that the proposed construction would not have adverse impact on the area covered by the WPLO and that the Conservation Commission failed, in their approval, to hold them to that standard.  Therefore, the Environment Committee recommends that the RTM reverse the decision of the Conservation Commission.

Final Vote in favor of Reversal: 4-0 

Voting to reverse the approval: Cady, Rea, Starr, Timmins

Absent: Davidson

The RTM Environment Committee has held 6 meetings regarding the petition to overturn the Conservation Commission’s approval and members have attended 4 full RTM meetings on this issue. The Committee has reviewed all the DVDs, read the paperwork from the record presented, as well as read transcripts of Conservation Commission deliberations. The Committee has listened to the petitioners, the representatives of the Commission, the applicant and the public, in addition to reading all their submissions and listening to presentations offered during the full RTM meetings. The committee also worked with hired environmental and legal consultants. Committee members have spent hundreds of hours digesting, researching, and analyzing the information regarding this appeal.

We appreciate the time, energy and expertise the Conservation Commission and Staff have put towards this application. But after carefully and thoughtfully reviewing the record and the decision regarding the above application, the Committee feels there are serious issues concerning the protection of the waterways and environment under the jurisdiction granted to us under the WPLO ordinance.

The Committee review finds that the record and Conservation Commission decision fail to prove the following:

A) That the activities of the applicant will not cause pollution as defined by the WPLO and State DEP requirements.
B) That the transmission of materials (leachate with nitrogen and other pollutant materials) can be controlled to achieve levels within or below permitted limits.
C) That regulatory enforcement protection available (State DEP and local authorities) is sufficient to guarantee the safety of the waterways.
D) That the quality of the storm water runoff, with regard to sediment deposition and other pollutant materials, can be controlled to the degree that an adverse impact will not occur within the WPLO.
E) That enough information was known about the impacted waterways to make an informed decision.
The Committee believes the Conservation Commission’s approval, even with numerous conditions, reduces the site’s ability to protect the waterways from contamination and will ultimately cause harm to wildlife and habitat.  The proposed activity will permanently and perpetually increase material flow into the WPLO, causing nutrient exchange and change the ecology within the WPLO to the detriment of the waterways and surrounding habitats. 

While the septic system was a major concern, it was by no means the only reason for coming to this conclusion. The entire project with regard to the WPLO was evaluated based on the evidence in the record and comments made during the work sessions.

The Environment Committee believes the Conservation Commission’s 57 conditions represent a good faith effort to find solutions which would promote project approval. However, the Committee believes that the Conservation Commission should have instead rendered the more reasonable judgment, based on the evidence presented, that the proposed project would harm the environment and should not, therefore, be approved.
The Committee has broken down specific and detailed issues in its review and report.

1. Jurisdiction of the RTM under the WPLO
2. FAST system reliability

3. Lack of baseline testing of the impacted waterways

4. Flawed approval condition (#24)

5. Insufficient riparian buffers

6. Impact to animal habitat
7. Deforestation
8. Other issues of concern (notice, staff input, experts) 
9. Summary

1 - Jurisdiction of the RTM under the WPLO
The RTM Environment Committee has determined that the issues being reviewed fall under the jurisdiction of the WPLO both as part of the RTM’s legislative powers (as concluded by the Ordinance Committee and accepted by the RTM, in the analysis and comments of the RTM’s consultants and within the specific regulations of the ordinance, Chapter 148.) 

The WPLO has been challenged in court a number of times, going as high as the State Supreme Court. In none of these cases has the WPLO been overturned and stands today as the law of the Town of Westport which the RTM is sworn to uphold. 

Specific to the ordinance:

In section 148-3 (a) both the Saugatuck River and Poplar Plains Brook are listed as waterways as part of the review.
148-5. Regulated activities
The following activities are regulated within said waterway protection lines:

dumping, filling and transferring of any materials and the encroachment by any

construction, building or portion of a building or other permanent structure(s)

within said waterway protection lines.
It has been determined that the proposed activity will “transfer” material within the WPLO.

1. The storm water runoff pipe, which will accept water from impervious surfaces (such as the roof, roads and parking lot), will transfer runoff into the WPLO and Poplar Plains Brook. Peter Romano of Land Tech, the applicant, when asked if he’d say they were transferring water to the Poplar Plains Brook, answered “yes.”
2. The output of the FAST system will transfer water within the WPLO and to the Saugatuck River. In a letter from Land Tech to Alicia Mozian on February 22, 2007 it says. “We assume that 100 percent of the discharge (from the septic) will reach the river.”

148-9. Information to be submitted to Conservation Commission
An applicant shall submit information to the Conservation Commission showing that such activity will not cause water pollution, erosion and/or environmentally related hazards to life and property and will not have an adverse impact on the preservation of the natural resources and ecosystems of the waterway, including but not limited to impact on ground and surface water, aquifers, plant and aquatic life, nutrient exchange and supply, thermal energy flow, natural pollution filtration and decomposition, habitat diversity, viability and productivity and the natural rates and processes of erosion and sedimentation.

It is the determination of the RTM Environment Committee that the applicant had the burden to prove their proposal “will not have an adverse impact”, which is different from the IWW regulations that call for “no significant” impact.

148-10. Final decision; commencement of activity
A. The Conservation Commission may grant or deny permission to conduct a regulated activity based on a finding of the effect of the obstruction or encroachment on the flood-carrying and water-storage capacity of the waterways and floodplains, flood heights, hazards to life and property, the protection and preservation of the natural resources and ecosystems of the municipality, including but not limited to ground- and surface waters, animal, plant and aquatic life, nutrient exchange and energy flow, with due consideration given to the results of similar encroachments constructed along the reach of the waterway.

The RTM Environment Committee finds that this section is applicable to the application due to encroachment, nutrient exchange (nitrogen), animal plant and aquatic life etc.
Under section 148-11 the RTM is given the right to review and “said right of

Review” shall include the ability to reverse any decision of either or both reviewing bodies.”
2 - FAST System Reliability
Given the eutrophic (a body of water which is excessively rich in dissolved nutrients and usually poor in dissolved oxygen) conditions of Poplar Plains Brook and Lee’s Pond, the Y’s choice of the FAST System has been the most contentious issue of the Conservation Commission’s hearings, because its overall inability to perform within DEP-regulated limits could conceivably have an impact on the future ecological status of these sensitive waterways.

Although testimony at the DEP hearing from the FAST sales representative indicated that there are thousands of these systems in operation worldwide, further scrutiny shows that the vast majority of these systems are designed for residential use, thus of a scale which is a small fraction of the intended wastewater processing throughput of the Y’s proposed system. In fact, there are around 140 of similar-scaled FAST systems in operation, apparently with 80 of them in the Northeast.

The Conservation Department, the interveners, and the applicant have sought operating performance information about the FAST System, either directly from Smith & Loveless or from the owners of systems in operation.  Despite all their efforts, the only hard data available to the Conservation Commission comes from the six commercial systems with initial permit to operate in the State of Connecticut, as recorded by voluntarily-submitted data records to the DEP.  
Much testimony expressed concerns about the reliability of the FAST system:

Gary Dufel, Stearns & Wheler, 2/21 letter:

“It would be worthwhile to hear further details from the applicant as part of the closing remarks as to the specific details on these multiple failures and an explanation as to how they will be avoided.  Should the comments fail to sway the Commission, that the system being planned will consistently meet its permit…this Commission could reach a conclusion that this treatment plant technology has too many risks.”
Pio Lombardo, Lombardo Associates:

“The FAST system has a checkered past.”
Nature Conservancy White Paper:

“To date, there is no clear evidence that FAST…can remove contaminants to the DEP’s specifications.”

The commissioners seemed, in this one example of many, to have shared some of these concerns in their comments of the meeting of April 11, when several questioned the system’s track record of reliability and lack of manufacturer testimony. They seemed to agree that there would inevitably be nitrogen emission excursions beyond the 10 mg./liter DEP limit.  
Work session, 4/11:

Bryer: There is no evidence of a system of this design working.  I find it troubling that we didn’t hear from the manufacturer of FAST.

Mittleman: There are going to be problems.

Starr: I think there is a reliability problem.

Based on comments made at the CC’s meeting of April 23, there appeared to be a dramatic shift in their impressions of the system’s reliability.  An analysis, prepared by Commissioners Yellin and Starr, appears to have played a role in establishing this greater confidence. This analysis was based on the same data points. Based on DEP data, that Richard Harris used to discredit the system’s reliability.  So, it is critical for the RTM to examine how opposing conclusions, both rendered by people with expertise in these matters, can be drawn from the same data and, ideally, which conclusion appears more reasonable.

Plotting a graph based on these data points, Commissioner Yellin found that, after the first three months of operation, he could discern an elegant curve indicating eventual compliance with DEP nitrogen emission limits.  Viewing the available data in the broadest sense, this analysis gave the Conservation Commission sufficient confidence to deem the FAST System reliable.  

Dr. Yellin commented during the recent RTM meeting, “If there was no data there, we didn’t use it.”  He also indicated that they ignored excessive excursions they felt could be explained.  The Environment Committee’s perspective is “A violation is a violation,” over the limit is over the limit.” 
The Environment Committee’s analysis of the data on the six systems yielded the following insights:

1) Walmart, Saybrook: 

· still no final DEP permit issued; 

· no data submitted to DEP.


2) Chesthelm: 

· initial DEP permit on 1/16/03;

· system designed for 12,000 gallons/day flow; 

· system never actually built -- data was provided to the Conservation Department in error and did not represent a functioning FAST system.  
3) Valley Shore YMCA, Westbrook: 

· still no final permit issued (after 5 years); 

· only 4 months and 8 data points submitted to DEP;

· system designed for 10,700 gallons/day, no flow data submitted;

· DEP nitrogen limit compliance rate (<10 mg./liter/day)  of only 50%.


4) Stop & Shop, Madison: 

· still no final permit issued; 

· 12 months/24 data records submitted, but no data submitted for 2006; 

· system designed for 6,985 gallons/day, no flow data submitted;

· 50% compliance rate (61% if exclude 1st 3 months startup period).


5) The Gunnery School: 

· still no final permit issued; 

· 38 months/67 data records submitted, 9 missing data points (not submitted);

· system designed for 30,000 gallons/day, average daily flow frequently exceeded 30,000 gallons/day (design flaw);

· 47% compliance rate.


6) Between the Bridges Marina:

· final permit issued on 8/25/03;

· 32 months/55 data records submitted, 10 missing data points in 2nd year;

· System designed for 10,540 gallons/day, averaging only 2,363 gallons/day =  less than 10% of the Y’s proposed daily flow; 

· Running at less than 25% of design capacity.
· 84% compliance rate (96.5% if exclude 1st 3 months).
These same data can be used as evidence of unreliability.
· 3 of the 6 systems with initial DEP permits have submitted no or minimal data which, since they were under no legal obligation to submit data prior to final permit, could be construed as evidence of unrecorded violations.

· The fourth system, Stop & Shop, has only one year’s data available, having submitted no data for the first half of 2006, with a track record of only 50% compliance.

· The fifth system, The Gunnery School, has been plagued by problems including poor system design, has often failed to submit data, and has a compliance rate of only 47%.

· The last of the 6, Between the Bridges, has exemplary data (albeit with some significant gaps in reporting during Year 2 of operation) -- but with arguable relevance for evaluating large-scale FAST systems, given its actual operation as a seasonally-utilized marina.  Its average daily flow of only 2,363 gallons/day is less than half of the 5,000 gallons/day throughput which typically defines a large septic system.  This raises the question whether such a modest daily flow of wastewater is a fair indication of the efficacy of the FAST system, particularly when considering that the Y’s proposed system purports to process 10 times that volume daily.

The quality and quantity of data available are both relevant to any statistically-valid analysis of the FAST System’s performance.  Only 1 of 6 systems has submitted data indicating reliability, and that data could be deemed of questionable utility as a fair measure of a large system’s performance.
Therefore, in the absence of other pertinent and significant information that supports the applicant’s claim of system reliability, the Environment Committee finds that the Conservation Commission inappropriately rendered such a positive opinion on such limited and conflicting evidence – and on an issue so central to a fair appraisal of the applicant’s proposal.
Section 148-9 of the ordinance places the burden on the applicant prove that the proposal and in this case the FAST system “will not have an adverse impact” on the environment.  The Environment committee believes this was not met. 
The Environment Committee finds no clear evidence this system will meet permit or protect the environment.

3 - No Baseline testing of waterway conducted

The need for having a baseline analysis for both the Saugatuck River and Poplar Plains Brook is compelling. Throughout the testimony, different groups and individuals point to this baseline as the starting point for understanding what the waterways could bear and what adverse impact they could absorb or not. This has been termed the tipping point -- the point at which hypoxia occurs. Not having this baseline essentially leaves the Commission relying on speculation 
As Dick Harris, who was brought in by the Conservation Staff as a known expert in water quality, and others have testified, there is no way to know the critical load for Lee's Pond because the proper baseline study of the pond has not been done.  There’s no certainty as to the current state of water quality, because the sampling data are not complete.  To measure the sensitivity of this pond to nitrogen loading, there must be an analysis of actual pond conditions over a long enough period of time to account for seasonality and to consider variables such as the rate of nitrogen inflow and outflow, current vegetative cover, water residence times, temperature, depth and sedimentation and regeneration.

Here are only some examples from the record that argue for a baseline:

. 

The Nature Conservancy: Alternate On-site Sewage Treatment Systems: Watershed Implications, page 6

“Require the applicant to pay for a year-long baseline analysis of the receiving environment as a precondition to approval, particularly if the ATS is sited near a major waterway or sensitive habitats. Analysis should include existing levels of dissolved oxygen, E coli bacteria, ammonia, nitrite, phosphorous, pH, conductivity and temperature.”

“Once a scientific baseline is in place, obtain an independent environmental analysis to determine what the level of additional contaminant loading can be added to the receiving water without causing significant impairment to the biological resources. Analysis should not be limited to chemical and physical parameters, but should include aquatic vertebrates, invertebrates and plant life to determine whether an increase in nutrient loading is possible without significant biological damage (loss of species) to existing wildlife.”

“Watershed municipalities should recognize that determining exactly how contaminant loading will affect the quality of a particular watercourse requires scientific analysis to determine the critical load (the biological point of species loss or advanced eutrophication).” 

Gary Dufel, Stearns & Wheeler, Memo of  9/18/06
“At its design conditions, this plant would discharge almost 3 pounds of nitrogen per day into the soils and ultimately into the receiving stream and Long Island Sound.  While seemingly a small amount, this represents almost 5% of the loading from the entire sanitary sewer area in Westport.

The groundwater discharge will add nitrates and phosphorus to the ground; while it is likely the phosphorus will be tied up in the soil, the nitrates still become a mass loading in the ecosystem. Is the DEP and Conservation Commission satisfied this will not cause any further stress on the environmental conditions as the groundwater is presumably released to the pond and other downstream impoundments?”
Transcript of the 4/23 work session, page 11
Kagan: [speaking of nitrogen loading]   “At what point does it become detrimental to the pond?

 Starr :  “I don’t know.”
Gary Dufel, 2/21

“The applicant has provided just a little sampling data on the existing water quality of Lee’s Pond…. The issue is whether this project will cause further degradation.

Unfortunately, there is very little comprehensive data on the existing conditions, thus in the future there would be an inadequate base line to equate pre and post impacts, if this project were to proceed. This could be judged as a serious deficiency or simply recognized and taken into account in conditions of approval.”
Dr. Robert Roseen's testimony to the Commission on 2/7  Dealing with Storm water 
The focus on my report here today is really to identify two primary deficiencies, as I see it.  The first is that the proposed storm water management systems, as designed here, provide no treatment mechanisms for nitrate removal to the impaired waters.  And secondly, of equal issue here, is that there is a lack of detailed water quality information of the local waters from which to base our assessment on whether or not this is an appropriate design for this particular site.  
Conservation Dept. Director Alicia Mozian,  letter of 2/28
“It is hard to evaluate this proposal’s impact without this baseline of present conditions. And as Mr. Dufel says in his report, “Without this data, the Commission is limited in its ability to judge this very important question.” Baseline testing is essential to assure long term maintenance of the ecological health of the river due to the site development’s proposal in close proximity to the confluence of the Saugatuck River and Poplar Plains Brook.”
When asked by RTM members about why they did not require this baseline, both Chairman Starr and Dr. Yellin said the monitoring wells would be sufficient and there was no need for baseline data. Their response does not truly address the question. Measurements from test wells, post facto, will only indicate levels of nitrogen going into the waterways but not the status of the waterways themselves or the impact. 

Only baseline data can form the basis for hypothesizing what amount of nitrogen will cause the waterways to become hypoxic. It is possible that even if the system is running within the permitted limits, it still may harm the Lee’s Pond (Gary Dufel suggested this as well). 

Mr. Dufel suggests the need for a baseline study before approval or at the very least, since there has not been one done, as a condition of approval. The Conservation Commission inexplicably did not recognize the need for pre-approval baseline study, nor as a condition. 

The RTM Environment Committee believes baseline testing should have been required. 
4 - Flawed approval Condition (#24)
Condition #24 was intended by the Conservation Commission to prevent nitrogen excursions beyond the limits that the state allows and in so doing to protect the water quality of the waterways.  However, this condition neither achieves its intended purpose nor does it conform to superceding State statutes.
(1) Differences between the condition and DEP permitting standards:  

The required Underground Injection Control Permit from the Department of Environmental Protection sets a maximum daily limit of 10 milligrams of total nitrogen per liter per day.  It does not provide for averaging of measurements.  Any single excursion in excess of 10 mg./liter/day is a violation.  

At the Work Session of April 11, 2007, Town Attorney Ira Bloom counseled the Conservation Commission that it should not hold the applicant to different standards than the DEP requires under the permit that it issues for the FAST system.  

Attorney Bloom said, "You can not dilute any condition imposed by DEP."  Yet that is exactly what the Conservation Commission has done in its conditions.
 

In order to construct the FAST system, the applicant needs an Underground Injection Control (UIC) Permit from DEP.  The draft permit has been issued to the Family Y and is in the record.  Section 4 of the Permit, subsection (D) reads as follows:
 "Any limits imposed on the discharges listed in this permit take effect on the issuance date of this permit; hence any sample taken after this date which, upon analysis, shows an exceedance of permit limits will be considered non-compliance."
 

Subsection (E) reads:  "The discharge shall not exceed and shall otherwise conform to specific terms and conditions listed below."  Table C provides that total nitrogen, sampled bi-weekly, shall meet a maximum daily limit of 10 milligrams per liter.
 

Condition #24 of the Conservation Commission’s Decision sets a different standard.   It gives the applicant a 12 week startup period during which samples are "not counted in determining permit compliance."   The UIC permit, by contrast, provides no grace period and provides that any sample taken after the permit issue date that exceeds permit limits will be considered non-compliance.  

Condition #24 provides that during the first year of operation the nitrogen limit is 10 milligrams per liter based on a 5 month running average.  The UIC permit does not provide for running averages but sets a maximum daily limit of 10 milligrams per liter per day.
Running averages can statistically cause periods on non-compliance to remain unreported.  Statistically “neutralizing” violations could cause prolonged periods of excessive nitrogen pollution to the waterways.
In Gary Dufel’s letter of 2/21, he also indicates that averaging for compliance is not allowed. “The Total Nitrogen number of 10 mg/l/day is a maximum daily limit, NOT subject to a rolling average. Thus, a number for total Nitrogen above 10 mg/l should be considered a permit violation by the DEP.”
 

(2) Section II G contains what appears to be an “evergreen” restart provision:  
Condition # 24 also states, “If the Action described at the start of the condition takes place, i.e., the meeting occurs and a remedy is proposed, then a new rolling average would go into effect at the “restart” of operations, and each such restart would be a new first year of operation.”

This could in effect grant a repeatable 12-week “pass” on compliance with the 10 mg./ltr./day limit.  

(3) Misunderstanding  the authority of the Westport Weston Health District (WWHD):
Section III of the condition describes the specific conditions of non-compliance under which the Commission “will recommend” or “hereby recommends” that the WPCA invoke the terms of Section 118-17(b) or (c) [(2) or (3)].    This relates to the new part of the Sewage Disposal Ordinance recently amended by this RTM.  

Subsection “b” refers to the WWHD direct role in ordering a “cease operation” of the facility.  However, the WWHD acts under the authority of the Department of Public Health, and the purview of the DEP is the environment, not public health. The WWHD can only order a “cease operation” under conditions of a direct threat to the Public’s health.  Nitrogen excursions, while harmful to the environment, do not constitute such a direct threat.  
Thus, this provision of the condition presumes a process of enforcement which does not, in fact, exist.
An email from Sue Jacozzi, dated July 17, 2007 regarding jurisdiction states, “I spoke with a representative from the CT DPH this afternoon regarding the local health department's authority to close a facility based on a non public health issue (nitrogen). He felt strongly that we did not have authority under the public health code to close a facility because of the nitrogen level.” 
Furthermore, the WWHD does not have discharge compliance authority over alternative treatment systems with a capacity of 5,000 or more gallons per day.
(4) Other Enforceability Concerns:
What if the Town failed to attend a called-for meeting?  Or what if the Y did not call for this Action when it was warranted?  The Town could issue an injunction.  Or it could choose not to.  It’s not clear what would happen then.  

The Town can’t be forced to attend such a meeting, but if it did, then the terms of Condition #24 would blur the separate roles and functions of the Town, the owner (the Y) and its operator.  These separate roles and functions were delineated in the amendment to the Sewage Disposal Ordinance passed by this RTM last December. The sole purpose of this separation, and this amendment, was to provide financial protection to the town.  The roles and responsibilities were also delineated in such a way as to keep the Town from any operational responsibility.  The liability potential (and the setting of a precedent) of such a blurring of roles have been discussed in the Interim Report presented by this Committee on July 16th.  
(5)  An absence of public discussion:

The possibility and potential ramifications of such an action as described in Condition #24 never arose during the meetings of the RTM which adopted it.  Furthermore, neither the participation of the town agencies or the personnel listed, nor the ramifications of either their refusal or their involvement, were subject to public discussion, not at the RTM, and not at the Conservation Commission.

This lack of public discussion extends to the Conservation Commission hearings as well. While the staff meeting between the Conservation Department staff and First Selectman Joseloff might not have been a “secret meeting,” it did take place outside of the public eye and after the Conservation Commission had closed the hearings. Conservation Director Mozian twice posed this issue of considering new information during the 4/11 work session.  This was potentially new evidence being considered by the Commission outside the record. The RTM Environment Committee believes the Public and the interveners should have been entitled to address and question this issue.

(6)  WPCA Involvement:

The Conservation Commission seems to have based their decision on what was perceived as Water Pollution Control Authority (WPCA) acceptance of this provision.  The work session of 4/23 bears this out at many times.  This was not the case, the WPCA never met to discuss this issue and only the First Selectman made comment. 
If the public were allowed to address or question this issue while the hearing was still open, this might have been corrected and further justifies prior section (5). 
The commissioners have based their decision on an incorrect assumption and a misinterpretation as to who was implying jurisdiction. The solace they took from thinking it was the WPCA seems to have justified their utilizing this condition, #24.
(7)   Unwritten Protocol:
In Finding 16 under B 6.2, Water Quality, the Conservation Commission decision cites an as yet to be created protocol to be authored by the applicant. 

First, it is disturbing that a document of such importance was not a precondition of approval to allow it to be addressed and questioned by the Public and the interveners. Equally important, the Commission should have had the protocol in hand as it made its decision.

Second, it is questionable as to how a factual finding can be based on something that does not exit.

Chairman Starr said in the 4/23 work session, “We’re not shutting them down at 10
 [ mg/ltr.]), We’re saying they’re triggering the action where there – this group gets together, the summit meeting, okay, they exercise their protocol, “Whatever the Hell it is”, we – under this ordinance, the Water Pollution Control Authority has the responsibility basically, and the agreed to lead to take it to take certain actions”
This is not a reasonable situation for the town of Westport to be in.  Basing decisions on  an unknown future protocol and the Commission believing the WPCA has agreed to accept responsibility, which is not the case.

Third, Condition #24 is based on this protocol which does not exist. While a protracted set of parameters have been laid out in Condition #24, they are not the protocol.

(8)  Condition on a Third Party:
We have been advised the Conservation Commission is not legally allowed to place conditions on third parties as part of its decision. Yet clearly a condition is being placed on the Town to act. While it is couched in a condition within this future protocol as an act the applicant must do, it nonetheless is an unenforceable third party condition.

(9)  Conditional approval based on Conditions:
The decision reads, “This is a conditional approval. Each and every condition is an integral part of the Commission decision. Should any of the conditions, on appeal from this decision, be found to be void or of no legal effect, then this conditional approval is likewise void.” 
The RTM is hearing an appeal. Therefore if Condition #24 is not workable, enforceable or legal, then the entire approval is void. 

The Environment Committee finds that Condition #24 is seriously flawed and can not achieve its intended purpose.  

5 - Insufficient Riparian Buffers

Riparian buffers are areas adjacent to streams and brooks, within the WPLO, where vegetation is strongly influenced by the presence of water. They are often thin-lines-of-green containing native grasses, shrubs and trees that line the stream banks.
Riparian buffers are important for good water quality, they slow nutrient exchange and prevent sediment, nitrogen, phosphorus, pesticides and other pollutants from reaching a stream. Riparian buffers provide valuable habitat for wildlife; they are, also, a travel way for a variety of wildlife.
Riparian buffers slow floodwaters, thereby helping to maintain stable stream banks and 

allowing the riparian zone to function as a site of sediment deposition, trapping 
sediments that would otherwise degrade our streams and rivers.
The need for a 50 -100 foot riparian buffer, the primary section of which is within the WPLO, was recommended during the hearings, but the Commission chose to create only a 20 foot buffer. 
The following are only some of the excerpts from the record justifying this need to protect the waterways and habitat: 

Staff Report #1, September 14

“Staff recommends the applicant consider reducing the site development limits and extending the vegetative buffer along Poplar Plains Brook and the Saugatuck River. Preserving a riparian buffer of sufficient width is critical to maintaining the ecological health of a river. Typically, buffers range between 50 and 100 feet (James MacBroom, 1998).”
“Deforestation of riparian areas is the major factor in the decline of water quality and habitat value of stream ecosystems” (Sweeney 1992, 1993).

“Staff recommends a minimum 50’ non-disturbance buffer to maintain the integrity of the existing riparian zone as has been recommended by James MacBroom (1998).”
Don Mysling, DEP Fisheries Division, letter of 1/18/07

“Redesign the site occupied by the main building and parking area to maintain at a minimum a 100 foot vegetative buffer zone along Poplar Plains Brook and Lee’s Pond. Research has indicated that vegetative riparian buffer zones on this minimum width prevent damage to aquatic ecosystems that are supportive of diverse species assemblages.”

Staff Report #2, November 1
Pursuant to Section 7.4 of the Regulations for the Protection and Preservation of Wetlands and Watercourses of Westport, a review area setback of up to 100 feet may be required if the wetlands or watercourses have the presence of steep slopes of 25% or greater.”
 “The existing slope gradient from the top of bank to the toe of slope adjacent to the Saugatuck River scales to 65%. The slope gradient immediately adjacent to the south side of Poplar Plains Brook scales to 44%. For every buffer there is a reason. Whether it is for pollution filtration, erosion control, wildlife habitat, or visual screening, the size and type of vegetation of the buffer should match the land use and topography of the site.

A buffer is more important for water quality in areas that collect runoff and deliver it to streams. Steeper slopes call for a wider riparian buffer below them to allow more opportunity for the buffer to capture pollutants from faster moving runoff.”
Staff Report #1

“This project proposes disturbance within 50’ of watercourses and wetlands for a lineal distance of approximately 1150 feet. This disturbance includes activity adjacent to a tributary and an associated pond draining to Poplar Plains Brook, along the length of Poplar Plains Brook to the confluence of the Saugatuck River and the Saugatuck River itself.”
The Staff explains how this need for a greater buffer will affect issues which are under the jurisdiction of the WPLO.

Lynne Krynicki’s staff report of 2/27/07;
“Steep slope disturbance can result in major consequences to watercourses. Erosion and sediment from construction sites can impair water supplies, the biological integrity of a water body and the local hydrology. Erosion and sediment impair the biological integrity of water bodies by filling streambeds and threatening macroinvertebrate and fish habitat. The proposed activity with its proximity to Poplar Plains Brook and the Saugatuck River will cause these watercourses to be especially susceptible to the decomposition of excess sediment.”

“When a slope exceeds 10% and water quality is a critical issue, such as an impaired watercourse, then a minimum buffer width of fifty feet should be considered.”

“[As we know the slope is far greater than 10% and it is also known that Lee’s Pond is impaired.]”
 “Gary Dufel, our consultant from Stearns and Wheeler, also confirms my recommendations in his report of February 21, 2007, when he states ‘It is especially important to maintain [improve, and maximize] riparian habitat buffers in order to filter and prevent sediment from reaching the watercourse.’”
Alicia Mozian’s staff report, 2/28/07:

“As equally significant an issue as the FAST system, is the amount of disturbance that will be taking place within 20 feet of the river and the brook. We find this unacceptable. 

“Removal of the riparian buffer will affect the physical characteristics of the watercourse by removing the shading provided by the trees, which will raise the water temperature and lower oxygen levels and affect macroinvertebrates and fish and add to algae growth. Also, when the root systems of those large trees are gone (See Section 7 Deforestation), flood waters are not as easily absorbed, but the turbidity levels in the stream rise. Turbidity and sediment affect fish populations by smothering eggs and clogging the gills. “

2nd Staff Report, 11/1/06
 “Consider reducing the site development limits and extending the wildlife and the vegetative buffer of sufficient width to maintain the ecological health of the river.” 

“In a watershed being considered for development with slopes exceeding 10%, or where water quality is an issue, research indicates a minimum buffer width of 50 feet or greater should be considered. “
“Vegetative buffers are one of the Best Management Practices to treat runoff before it enters the aquatic system.”
Alicia Mozian, 2/28 Presentation and letter
“Nitrogen also comes from the parking lot and roof runoff. This primarily comes from the nitrogen in the air that mixes with pollutants and precipitates out during rain events. The only way to treat this is will biofiltration  – which though normal growing processes will absorb the excess. We feel that the plan is lacking enough biofiltration areas to process the amount of nitrogen coming off the parking lot and building. This is corroborated by Dr. Roseen and Mr. Dufel. Dr. Roseen testified, the storm water treatment of runoff for larger particles is good, but the “treatment train” does not go far enough.”
 “I have in my notes indicating that I did recommend a 100ft setback for the building a 50ft setback for site disturbance. I will be especially interested to hear from the applicant why, with all this property, this is not feasible.”

This was not sufficiently addressed by the applicant. Although Attorney Weisman said the applicant would be willing to move the building back if the Commission required it, the Commission did not make that a condition.  
April 4th Work Session

 Mozian:  What is the riparian buffer?  What do you consider for the riparian buffer?
 Starr:  How about 20 feet?
 Mozian:  In the Cos (?) paper it says 50 feet.
 Starr:  Yeah, but it can't be 50 feet
 Mozian:  But that's based on scientific study.
 Starr:  We've never imposed that [50'].
 Kagan:  At the condominiums [Terra Nova} we did more that that.  We did more than 20 feet.
 Mozian:  I don't think we've ever had a 100,000 square foot building either.
 Starr:  So what?  
This interchange clearly shows a lack of desire to meet the 50 to 100 foot buffer and certainly shows no scientific reason for not creating it. The science for it is clear and well articulated by the staff, requested experts, as well as the hired outside consultant.
The Environment Committee believes that with 30+ acres of property, the Commission could have required the YMCA to redesign their proposal to incorporate such an environmentally important buffer and that the Conservation Commission should have made it a condition. The environment should come first, not a parking lot or building. 

6 - Impact to Animal Habitat

WPLO section 148-10 requires the Conservation Commission to make a finding as to the impact of regulated activities on "animal, plant and aquatic life.” The Conservation Commission did not make this finding, nor did the applicant submit sufficient information to establish that there will be no adverse impact on species.

The Commission's findings under the WPLO appear on page 21 of the decision.  The last paragraph, the Commission finds that the activities will not have an adverse impact on "plant and aquatic life" but it makes no mention at all of animal life.
This is not just a technical error, but an issue worthy of analysis.
The proposed activity within the WPLO threatens destruction and/or impairment of the habitat of flora and fauna, including the Eastern Box turtle, a species of “Special Concern” by the DEP.  No field inventory of invertebrates or vertebrates has been done.

An invertebrate is an animal without a spine.  It includes 97% of all animal species. Included are round worms, flat worms, segmented worms, velvet worms, nematodes, insects, snails, slugs, sponges and others.  

The presence of invertebrates is traditionally used as an indicator of ecosystems health and diversity.  They are a key component of the food chain.  Certain invertebrates are used as an indicator of ecosystems’ health and diversity.  Alternatively, the excessive presence of other pollution tolerant macroinvertebrates indicates poor water quality.  Invertebrates eat phytoplankton, layers of bacteria, and leaves that enter the water.  Fish and larger invertebrates eat smaller invertebrate.

When Eric Lazo-Wasem, who has a masters in Biology and a long distinguished professional with experience including, now, as Senior Collections Manager, Division of Invertebrate Zoology at the Yale Peabody Museum, reviewed the Environmental Assessment as prepared by Land Tech, he concluded that they had NOT demonstrated sufficient evidence to warrant the conclusion that the Family Y project will have little 
impact in the wetlands and surrounding forests.

The animal list, he said, is cursory and not representative of the actual fauna there.  
Furthermore, their site review took place during two typically dry months of the year.  Invertebrates, largely, are more active in the wet months.

In their decision, findings and report, the 

Conservation Commission did not mention 
invertebrates.  And by not having a survey of the invertebrates (or fauna) that occur on the property, “we cannot adequately address the question of impact.”  (Lazo-Wasem) 

Since invertebrates make up the bulk of the lower food chain, and as such make up the diet of many larger animals inhabiting the property, particularly the reptiles, amphibians and birds, any impact to the invertebrates will interrupt the supply of available food to larger organisms.  Undoubtedly this will force and outward migration of wildlife and therefore represents an adverse impact.

Amphibians not mentioned by the Land Tech report or the Conservation Commission, but quite probably in the area of Mahackeno include spring Peepers, wood frogs, green frog, bullfrog, pickerel frog, northern 2-lines salamander, dusky salamander, snapping turtle and yellow spotted turtle.

Lazo-Wassem concludes the list of amphibians and reptiles are more than twice what was presented by Land-Tech and is worthy of more investigation and a survey by professionals.

Regarding the Eastern Box turtle, to imply that this project would have no impact upon the turtle, Land-Tech report stated that “migratory barriers” (roads, driveways, houses) would keep turtles boxed in.  To the contrary, turtles cross barriers and average well over 600 feet when weather and temperature conditions are right.  Studies, including radio-telemetry and GIS, indicate these turtles require at least 4 to 6 acres for livelihood.  
They prefer wet forest land.

Lazo-Wassem reports:  “It is clear that there is potential loss of significant habitat needed by these animals to maintain a healthy population.  I believe this warrants further study and underscores the DEP’s recommendation that a professional herpetologist be consulted.”

The Environment committee is concerned that there is no finding regarding animals and calls into question the legal basis of the decision. Couple this with a lack of a baseline survey of certain species and incorrect assumptions about others could cause environmental harm. 
7 - Deforestation 
As with the Riparian buffer the trees on this site serve an environmental purpose. The loss of trees will have an impact on the WPLO areas. 

Fifteen acres will be clear cut and bulldozed. This site is comprised of mature hardwoods, oaks, dogwoods, cherries, apples and pines.  This is a densely forested area so that the tree destruction, as planned, will make a remarkable and sad impact on all who view and experience it.

Their loss will directly affect the waterways.  From Lynne Krynicki’s Conservation 
Department staff report February 27, 2007: 

“Steep slope disturbance can result in major consequences to watercourses.  Erosion  

and sediment from construction sites can impair water supplies, the biological integrity  

of a water body and the local hydrology.  Erosion and sediment impair the biological 
integrity of water bodies by filling streambeds and threatening macroinvertebrate and 
fish habitat.  The proposed activity with its proximity to Poplar Plains Brook and the 
Saugatuck River will cause these watercourses to be especially susceptible to the 
deposition of excess sediment.” 
During the discussion of the adverse impact of a corner of the building into the 100 year flood plain, Mr. Kagan segued into the excavation and construction of the building and said:
 “But what’s not insignificant is building into that hill.  I’m worried that when they go in and build that building on that steep slope they’re going to defoliate the whole bloody hillside.  They’re going to bring the bulldozers and take away all the trees. That’s going to be where the problem is’. . . . and then he said, ‘no matter what we do they’re going to disturb that property.  I guess I don’t understand – how do we regulate that?”
Ms. Krynicki’s report continues:

“Later in the discussion, Mr. Kagan cited more adverse impacts: 

 ‘They never told us how many trees they’re taking out on this side and they’ve never shown us a planting plan. . .There needs to be trees, plants, shrubs, something to hold the soil in place.  You can plant on the hillside.  When we walked up the hill it was loaded with trees you couldn’t see the site for all the trees that were there.’ “
The Environment Committee finds that deforestation with affect the waterways protected under the WPLO.
8 – Additional Issues
For the record, the committee also discussed the following and other material in the course of this WPLO review. These we wanted to highlight:
Notice: 
Certain residences may not have been properly noticed. Besides the homes abutting the Y-owned pond, there were a couple of others that were missed.  
The RTM’s counsel, explained that this issue was something that courts would decide as one of their first issues.  He advised that the RTM allow the courts to do so and have the RTM focus on substantive issues in the record and decision.

While we cannot state that possible improper notice would be a reason for the RTM to reverse this decision as this time, as it remains an uncertainty, we did wish to make the body aware of this concern.

Staff:

The Committee applauds the effort and clear direction the staff took in its approach to this application. The staff reports and presentations were based on sound research and opinion. We realize the commissioners legally do not have to base their decision on the staff’s recommendations, but as a Committee are concerned that their input was given little regard. It is clear from the work sessions and decision that the Conservation staff’s input was not weighed appropriately and at times actively ignored to the detriment of the process and potentially the environment. 

Experts:

The opposition to this application offered an array of experts to give testimony that challenged that of the applicants. It must be noted that not a single finding in the decision mentions any of these arguments. The Committee questions how so many highly credentialed, qualified experts who offered reasonable arguments were not quoted or used as part of the commission’s findings. We find it troublesome that after 28 hours of testimony that not one item of testimony from those experts was used in the findings. 
9 - Summary
The Committee believes that any one of the prior findings is sufficient for the full RTM to vote to reverse the Conservation Commission. But on a whole the preponderance of these issues makes it much clearer.
The Environment Committee does not believe the applicant has met the burden of the Ordinance, and the approval for this application will cause water pollution and have an adverse impact on the preservation of the natural resources and ecosystems of the waterway.
The Conservation Commission had ample information in the record to deny the application, but instead chose to apply numerous conditions in order to approve it. 
Based on the information presented in the record, The Committee finds that the Conservation Commission did not act to protect the waterways, animal life and the overall environment under the terms of the WPLO. 
The Committee recommends that the RTM vote to reverse the April 26, 2007 decision of the Conservation Commission.
In favor:  4-0 

Absent:  Jo Ann Davidson
Respectfully Submitted,
RTM Environment Committee
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